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Fighting
funds
Litigation funders are shifting
focus from consumer class
actions to corporate clients
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Corporate Australia should brace for an upswing in
legal disputes and court actions as deep-pocketed
litigation funders move to bankroll large companies’
legal budgets.
Litigation funders usually generate headlines for
backing high-profile class actions, but globally this is
only a small part of the growing industry.
Much more significant is the funding of corporate
litigation, and two major players — Burford Capital and
Litigation Capital Management — are making a major
push into Australia’s largest companies, which they
say will provide the capital for corporates to pursue
actions for which they might not previously have
had the capacity.
“If you’re a corporation and you’re running a budget
for litigation spend, you can’t possibly have a budget
that will permit you to run every single piece of
meritorious litigation that you might have,” says Patrick
Moloney, chief executive of LCM.
“If you’re using an external source of capital, you
don’t need to worry as much about budgetary
constraints because the budget is entirely the litigation
financier’s. You can really afford to run every single
piece of meritorious litigation that you might have.”
Craig Arnott, managing director at London-based
Burford Capital, says litigation funding will allow
corporates to be “properly resourced” to pursue matters
and to defend themselves.
“Frequently you have in-house legal departments
who are really challenged, who don’t necessarily have
the resources to get the best law firms onboard to have
a look at matters which they might run and decide to
run,” he says.
The funders have access to huge resources, which
they are ready to place at the disposal of corporate
Australia to pursue matters and defend itself.
Burford Capital hasn’t set a budget for the Australian
markets, but Arnott says it has deep pockets and will
deploy its resources wherever it can turn a profit. The
London-listed firm has a market capitalisation
equivalent to more than $7 billion and “hundreds of
millions of dollars” of cash in hand. “It puts us in a
completely different league to every other funder. We
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will deploy that in Australia, if the cases come along, and without
limit. We don’t set ourselves a limit,” says Arnott.
Globally, Burford Capital made total funding investments of
$US1.3 billion in 2017 and the same amount in 2018. LCM is
committing $100 million to litigation funding in Australasia —
Australia, New Zealand, Singapore and Hong Kong — in the current
calendar year, and as a listed company can raise additional debt or
equity as required.
Both funders see huge potential in the Australian market. LCM’s
Moloney says that only about 5 to 7 per cent of the litigation that could
be funded actually receives funding.
In particular, Burford and LCM plan to introduce portfolio funding
for corporate legal matters. As the name suggests, litigation funders
provide a single pool of capital for several claims by a company, and for
defences and regulatory inquiries. Portfolio funding is a wellestablished market in the US and the UK but is new to Australia.
Local corporates are already tapping litigation funding for
individual claims, but not so much through choice, and this is where
Moloney sees the opportunity in the local market.
“We would see the most significant growth will be when
corporations make a decision to use an external capital source to
fund their litigation as opposed to acquiring that through necessity,”
says Moloney.
“The very significant change in the market will be when
corporations move to using funding by choice. LCM is very, very
focused on providing funding to large and sophisticated corporates via
portfolios where they can afford to run their own litigation but can see
the efficiencies both in an accounting sense and a risk-management
sense of using a litigation financier or an external source of capital to
fund their disputes.”
He says there are already more pieces of individual corporate
litigation funded in Australia than class actions, but the funding
arrangements usually go unreported, whereas class actions by nature
usually court publicity. Funding of insolvency actions will pick up if
there is an economic downturn. “Insolvency practitioners will have
more opportunities available to them and will be approaching funders
more readily. That part of the market tends to be countercyclical to the
wider economy,” he says.
The push into the corporate market comes at a time of intense
competition between litigation funders in Australia. For many years
IMF has dominated the class action space, but this has been challenged
as more overseas and local players come into the market.
Business research and forecasting house IBISworld expects the
competition to intensify. “More enterprises are expected to enter the
industry over the next five years. Provided that regulatory conditions
remain consistent, the industry’s high profitability makes litigation an
attractive alternative asset class to equities and debt,” it wrote in a
report last year.
The rationale for corporates to tap external litigation funding is
that the cost doesn’t tie up the corporates’ own funds, which they
might more profitably deploy elsewhere.
Litigation funders argue that a corporation spending its own
money on litigation is an inefficient use of its capital. Annual litigation
spend can’t be capitalised and so is recorded as an expense and thus
erodes the corporation’s earnings and profitability. With litigation
funding, the cost of running a case doesn’t come off a company’s
profit and loss.
Pulling together a portfolio of matters, be it three, five or 10 pieces
of litigation, provides the additional benefit of a lower cost, the funders
say. A single piece of litigation essentially produces a binary outcome
— the case is won and the funder receives a return or the case is lost
and the funder gets nothing. As such, it is a more risky proposition.
However, by pooling several claims the risk is spread and so the
litigation funder can charge less.
“You need to reduce the price to make that a more attractive
proposition to a corporation,” says Moloney. “The corporation is really
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making a choice as to whether to use an external source
of capital or their own source of capital — perhaps in
the same way that they might lease a fleet of motor
vehicles or they might lease their photocopiers or the
buildings they occupy.”
Moloney says the firm is getting a lot of interest
from the building and construction sector, aviation, oil
and gas, and services businesses with high volume but
low margin sales.
A corporate’s litigation can be a large financial
commitment by the funder, ranging from a few million
up to the hundreds of millions, says Burford
Capital’s Arnott. For the most part, the agreements are
confidential, with the client rarely disclosing
the information.
Arnott says another advantage of bringing in
litigation funders is they provide a fresh pair of eyes on
a matter, because funders will finance a matter only if
they believe it is meritorious. “A lot of litigation is sort of
followed because people often had vested interests in
litigation or they feel they want their day in court for all
sorts of reasons. They’re often, shall we say, nonrational reasons for pursuing or non-economic reasons,
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whereas external finance means there’s always going to be an
economic eye.”
Picking cases that will succeed is crucial to the litigation funders’
survival, and profitable ones do it very well. Only a handful of matters
end up being funded. Burford received 1470 inquiries in 2018 and
most failed its initial screening process, with only 168 making it
through to the nine-person investment committee. Ultimately, the
firm closed 87 investments.
The rewards for getting it right are spectacular — the company
made a return on invested capital of 85 per cent in 2018. In part, the
rate is so high because when it commits capital to a case, sometimes
not all of the capital is drawn down before the matter is decided, thus
boosting the rate of return. In 2018, 26 different investments helped it
to a tax-paid profit of $US328 million — up from just $US54 million
five years earlier.
LCM is similarly successful in picking winners. Some 88 per cent
of the litigation projects it funds are profitable, with 95 per cent
achieving settlement. Its cumulative return on invested capital for the
past seven years is 138 per cent.
It operates on a smaller scale than Burford, generating $12 million
in pre-tax profits from $29 million in revenue in 2018. Founded in
Australia in 1998, LCM says it was one of the world’s first litigation
funders and has recently begun international expansion with a
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Singapore office and a London office. Its headquarters
remain in Sydney, but it is listed on AIM, a submarket
of the London Stock Exchange, where it has a market
capitalisation of about £110 million.
The UK legal market is fast becoming attractive for
litigation funders, the company says. It is much larger
than any single market in Australia or Asia, is an
established centre for international arbitration and
home to over 200 law firms, including four of the top
10 global firms.
While some corporates access litigation funding for
individual cases, no Australian company has so far
struck a portfolio deal with a litigation funder.
Maloney suspects that because the industry started
in Australia with insolvency and impecunious
claimants, “it has tended to be saddled with that
stigma”. Further, corporates have been wary about
engaging with litigation funders which in the past have
been funding the claims or class actions that were
brought against them.
But he says there is a changing perception and
growing interest in the idea in Australia. “The very fact
that LCM is currently engaged in discussions with very
large and conservative corporations about providing
them with capital to fund their entire portfolio of
litigation or disputes is a very significant step and an
indication of change,” he says.
Burford Capital’s Arnott says that corporates want a
large litigation partner who they know will be there for
the long haul because portfolio funding arrangements
typically run for three to five years, and many of the
funders who come into the Australian market are
private or very small.
“Burford is really in a different category because we
are generally as well capitalised — if not more well
capitalised — than our corporate partners,” he says,
adding that Burford’s entry could be a “game-changer”.
“We certainly hold many hopes for the market
because it’s such a rational way for economic factors to
behave, and that is that they have the potential for
upside without taking risk,” he says.
Arnott says corporate litigation funding provides
access to justice just as much as for class actions
involving individuals without the means to fund a case.
Both governments and regulators have seen the merits
of “private enforcement”.
“You need a combination of public and private
enforcement. That’s tended to be where regulation and
outcomes are the best. You can debate about what the
balance should be, but I think it’s certainly true that in
western economies, governments and regulators have
seen the benefit of bringing in external finance to assist
private enforcement,” he says.
Some corporate leaders and business lobby groups
have argued that litigation funding induces legal
actions against companies, executives and directors,
particularly around the continuous disclosure laws for
listed companies.
But Arnott warns against taking that criticism at
face value, and says the firm is engaged by a large
number of company directors. He points out that the
US Chamber of Commerce is very strongly opposed to
litigation funders, yet many of its members are clients
of Burford Capital.
Arnott says only meritorious matters are pursued
by litigation funding, and that is to the benefit of
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corporate Australia because it makes for good case law and people
know where they stand.
There is criticism that local laws make the successful pursuit of
continuous disclosure class actions too easy, but Arnott says that law
has made Australia a “shining example of corporate governance” and
it supports the economy.
Despite its main target being the funding of corporate litigation,
when Burford Capital entered the Australian market last year, it did so
via a high-profile class action — the action against AMP in the wake
of the banking royal commission being run by boutique class action
specialist Quinn Emanuel Urquhart & Sullivan. (In its 2018 annual
report, Burford Capital describes its move as “a headline-grabbing
entry … which thoroughly disrupted that market”.)
Its entry sparked a bidding war, with Burford seeking a commission
of just 10 per cent, which it says is the lowest rate offered by a litigation
funder for a substantial matter in Australia. It’s certainly a long way
below the median 30 per cent commission rate identified by the
Australian Law Reform Commission report released in January:
Integrity, Fairness and Efficiency — An Inquiry into Class Action
Proceedings and Third-Party Litigation Funders.
“We did it because we thought the market had been too dominated
by a few players. We wanted to say that we price according to risk, not
according to oligopolistic practices,” says Arnott.
Five law firms had been pursuing class actions against the financial
services giant, and the moves to winnow that down have proved just as
contentious as the case itself.
Arnott says Burford can offer such low rates because of the depth
of its due diligence, unlike some of the firm’s competitors (although it
is also true that much of the hard work in preparing the class action
— discovery of documents and interviewing witnesses — has been
done by Ken Hayne’s royal commission).
“A lot of the players, especially the smaller players who probably
don’t have the depth of diligence that we apply to matters, take a
somewhat more aggressive view,” he says.
LCM no longer competes for class actions, preferring to fund the
less-competitive insolvency and corporate actions. It’s a sign of the
strong competition in the class action funding space, which Moloney
expects to be less profitable in the future.
In Australia, it is more competitive than it has ever been, unlike the
first 10 to 15 years of the industry when there was very little competition
in the market, which was largely dominated by IMF Bentham. The
Australian Law Reform Commission’s class action and litigation
funding report reveals that between 2013 and October 2018, the
median settlement sum for shareholder class actions was
$36 million, ranging from $3 million to $132.5 million.
The fact that no shareholder class actions had ever run to a costly
contested hearing made Australia a particularly attractive jurisdiction
for litigation funders, but Moloney expects it won’t be too long before
there are some judicial decisions in the shareholder class action space.
Additionally, the courts are taking more control of what lawyers
and funders receive from these matters.
Arnott believes that as a market that is familiar with litigation
financing through class actions, Australian corporates are ready to
embrace portfolio litigation financing. (In fact, the litigation financing
industry began in Australia when Hugh McLernon, now executive
director of IMF Bentham, left his law practice at Clayton Utz and
began funding cases in 1989.)
At the moment, law firms are not permitted to bill clients using the
same percentage-based method as litigation funders. But this ban on
contingency fees might be lifted — at least for class actions — following
an ALRC recommendation.
If Moloney and Arnott are successful in fulfilling their firms’
ambitions to fund portfolios of litigation for companies, general
counsel and corporate law firms might find themselves very busy.
“This is the very significant portion of the market which remains
untapped by funders,” says Moloney.

		

June 14, 2019

